Lesson 27

What is the ,_-,

The due process clauses

A due process clause can be found in

two places in the Constitution —in the Fifth

- Amendment of the Bill of Rights, ratified

in1791, and in the Fourteenth Amendment,
ratified in 1868.

The Fifth Amendment and the other
amendments that make up the Bill of
Rights were designed to protect people
from unfair and unreasonable treatment by

- the federal government. The Bill of Rights
did not at first protect people from unfair
treatment by state governments.

The Fifth Amendment says:

No person shall...be deprived of life,
liberty, or property, without due
process of law;...

The Fourteenth Amendment contains a
due process clause that is intended to limit
the powers of state governments. Over the
years, the Supreme Court has interpreted
this clause to mean that almost all of the
protections in the Bill of Rights apply also
to actions of state governments.

The Fourteenth Amendment, Section
1, says:

..nor shall any State deprive any
person of life, liberty, or property,
without due process of law;...
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Compare these two pictures. What effect did the passage of the
14th Amendment have on the way the Bill of Rights is applied?
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What is due process of laW?

Itis impossible to define "due process of
law" exactly. The closest meaningis that the
right to due processis the right to be treated
fairly by government. There are two impor-
tant ways this meaning is applied.

e Due process means that the content
of laws that legislatures pass must
be fair and reasonable. Congress
and the state legislatures cannot
pass laws that place unfair or un-
reasonable limitations on people’s
rights to life, liberty, or property.

e Due process means that the proce-
dures, or methods used to conduct
hearings and to apply and enforce
the law, must be fair and reason-
able. All branches of the federal
and state governments must use fair
procedures when they are carrying
out the responsibilities given to
them by the people.

This lesson will deal with the second
meaning of due process - that members of
all branches of government must use fair
procedures when fulfilling their respon-
sibilities. We will concentrate on the rights
of persons suspected or accused of crimes,
To show the importance of due process, we
will examine the procedures followed in a
situation that led to a famous Supreme
Court case called In re Gault. This case
concerns the treatment of a juvenile ac-
cused of a crime.
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The rights of the individual versus
the rights of society

Problems of due process involve two
responsibilities of government that some-
times conflict. These are the government’s
responsibility to:

e protect the rights of the individual
who may have broken the law, and

» protect everyone else from people
who break the law and endanger
the lives, liberty, or property of
others.

Balancing these two responsibilities is a
difficult job that members of the govern-
ment and the courts must face. In spite of
this difficulty, the due process protections
of the individual against unfair treatment by
government is among the most important
protections of our constitutional
democracy.

‘What are some of the issues that require our courts to
balance the rights of the individual against those of society?
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Due process in other situations

This lesson has dealt with due process
of law as it applies to the rights of people
accused of crimes. However, the right to
due process means the right to be treated
fairly by all agencies of government, not just
the courts and law enforcement agencies. It
applies to your local school board hearings,
to congressional hearings, and to hearings
of the administrative agencies of your state
and federal government. Due process of
law has been called the "primary and indis-
pensable foundation of individual freedom”
because it protects the individual from
government wrongdoing.

Do you think that juveniles and adilts accused of crimes should be treated the same?
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